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Centers for Medicare & Medicaid Services
Department of Health and Human Services
Attention: CMS-1629-P

200 Independence Avenue SW
Washington, DC 20201

RE: CMS-1652-P FY 2017 Hospice Wage Index and Payment Rate Update and Hospice
Quality Reporting Requirements Proposed Rule

Dear Administrator Slavitt:

The National Partnership for Hospice Innovation (NPHI) is a collaborative of many of the nation’s
most innovative, community-integrated not-for-profit hospice and palliative care providers that
serve as a critical safety net in communities across the United States. In coming together, we
work to identify, enhance, and spread the best practices in which our members are engaged.
NPHI members have decades of demonstrated experience in providing the highest-quality
hospice and palliative care to those facing the final stage of their life. Of the 4000+ hospice
providers in the United States, only 32 percent are not-for-profit,' but they serve the sickest and
most vulnerable patients in our communities and refuse to turn any patient away regardless of
their terminal condition or ability to pay, while still providing a comprehensive scope of care to
meet patients’ goals, values, and wishes during their last stage of life. Many of our programs
have their own inpatient units, serve patients who have no caregivers themselves and even have
programs serving the homeless - playing a critical role at the end-of-life for those who have no
alternative supports and who could otherwise go without care during this critical time. This
commitment to serve as a much needed and high-quality safety net provider for those in our
communities who need hospice care is not only fundamental to our mission, but also
distinguishes us as leaders in hospice whose innovative programs reflect the original intent of
the Medicare Hospice Benefit (MHB). Our members are longstanding and integrated members
of their communities and have participated in the MHB since its inception - they are
foundational and committed to the continued improvement and mission of the benefit.

NPHI members invest heavily at the bedside, refuse to turn patients away and provide robust
bereavement, psychosocial and spiritual support - a comprehensive, patient-centered
approach that distinguishes our programs and makes them essential components in the
communities we serve. In support of this collective mission, we are pleased to offer the
following comments on the FY 2017 Hospice Wage Index and Payment Rate Update and
Hospice Quality Reporting Requirements (FY 2017 Wage Index) proposed rule.

Monitoring for Potential Impacts - Affordable Care Act Hospice Reform

"Medicare Payment and Access Commission. 2016. Chapter 11: Hospice Services. Report to Congress: Medicare
Payment Policy. Accessed June 14, 2016. http:/medpac.gov/documents/reports/chapter-11-hospice-services-(march-
2016-report).pdf?sfvrsn=0
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NPHI believes that the data presented in the Hospice Payment Reform: Research and
Analyses section could be used by CMS to implement a more targeted and effective
program integrity effort than is currently in place. NPHI would welcome the opportunity
to assist CMS in developing a targeted approach to pre-payment audit review based on
the data presented in the rule and other sources.

We believe that there is compelling evidence of systemic problems in the oversight of the
Medicare Hospice Benefit by the Medicare administrative contractors (MACs) and related
entities that cause an unintended and material strain on hospice programs that provide
excellent hospice and palliative care to Medicare beneficiaries. NPHI applauds CMS for the
depth and breadth of data in this portion of the FY 2017 Wage Index rule. The section on trends
in hospice utilization highlighted that CMS needs to use the data it has on hand to promote a
more targeted overall approach to program integrity in addition to being used to monitor the
impact of the Affordable Care Act payment reforms.

Background on the Need for a Data Driven Program Integrity Strategy

Claims for Medicare hospice benefits are routinely denied on improper grounds. Although the
relevant statutes and regulations condition hospice benefits only upon certification by
physicians that the beneficiary is terminally ill, i.e., not expected to live more than six months if
the illness runs its normal course, MACs are routinely denying claims based on an overly
simplified conclusion that the documentation fails to show continuous “decline”, as clinically
defined by the MAC reviewers. The standards applied for continuous decline are most often
not apparent or clinically supportable in determining terminal iliness. Although physicians do
indeed evaluate decline in the clinical picture related to the primary diagnosis and
comorbidities to inform prognostication, the clinical judgment made by a physician that the
patient remains terminally ill (as opposed to chronically ill) is not negated by a period of stability
or the finding that one or another description included in the hospice local coverage
determinations (LCDs) is not applicable in any particular case.

Medicare claims for hospice benefits are increasingly denied for patients whose condition does
not appear on paper to be in “continuous decline,” but whose treating medical professionals
continue to believe—and certify—that they have a terminal prognosis. The MAC-imposed
“decline requirement” is inconsistent with the objectives and realities of hospice care, and is not
the standard supported by the statute or regulation. Periods of stability or even improvement
are not unusual for terminally ill patients, including those—and perhaps especially those -
receiving hospice care, due to the supportive care they receive. While a number of the hospice
LCDs recognize that periods of stability do not necessarily mean the patients are clinically
ineligible for the hospice benefit, it appears that time and again, the MAC reviewers are not
giving appropriate weight to that clinical admonition. For example, patients often stabilize or
improve for a short time when intensive supportive care results in better nourishment through
spoon feeding by an aide, or partial healing of a pressure ulcer, or even improved mood after
visits by the hospice team. MACs and others are using the “decline requirement” to deny claims
submitted under the Medicare Hospice Benefit for terminal patients who do not show obvious
disease progression, in direct contradiction to the face-to-face physician review required by
regulation.

As noted above, the “decline requirement” neither appears in, nor is consistent with, applicable
statutes and regulations, but the practical effect of this “as applied” standard for the terminally
ill patient and the hospice provider is either (a) cessation of hospice care in the patient’s final
days, weeks or months, or (b) extraordinary financial risk due to the assumption by the hospice
of the full costs of hospice care if the MAC denies payment but the hospice does not abandon
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the patient and family in time of incredible need. Administrative appeals to the ALJ level now
takes years, while these patients often have only days, weeks or months to live.

These practices have a chilling effect on beneficiaries’ access to high quality hospice care. Due
to the fact that larger, more established hospice programs often have higher average daily
census counts, not-for-profit hospices are being disproportionately affected by the MAC audit
activity. The ongoing and potential damage to these not-for-profit entities does not serve
Medicare, its beneficiaries, or high integrity hospice providers.

For a not-for-profit hospice, the risks and costs? associated with regulatory oversight are focused
on relatively small cohorts of patients who, we speculate, may potentially trigger review. At
present, these include patients who are 1) medically appropriate for hospice according to
physician review, but who may be relatively more likely to clinically stabilize or survive for
months, and 2) patients who, according to a physician, would benefit from an inpatient stay to
improve symptom control but who do not have a consistently dramatic need for continuous
skilled nursing care. Hospices that cannot easily afford the direct and indirect costs associated
with audits and appeals are subjected to a “chilling effect,” which particularly affects the
admission of patients who ‘fail to die on time’ or patients transferred to an inpatient unit who
are not demonstrating extreme distress, but who nonetheless clinically qualify for a GIP level of
care. Some of our member hospice organizations are already observing practices such as
discharging any long length of stay patients, irrespective of the face-to-face review findings, and
the routine withholding of inpatient transfer for dying patients unless there is documentation
of extreme distress, even though the Medicare statute, regulations and manuals do not require
“extreme distress” as a coverage standard - it is nonetheless the “as applied” standard used by
the MACs. This chilling effect likely reduces access to those entitled to the Medicare Hospice
Benefit, at greater overall cost to Medicare and its beneficiaries, and is one factor that may be
responsible for the very short average length of stay among Medicare hospice beneficiary
decedents, and results in care that is less cost-effective and more likely to yield physical,
emotional and financial harm to beneficiaries and their families.

Data Presented in 2017 FY Wage Index Rule Could Be Used to Address These Concerns

NPHI believes that the data presented in the FY 2017 Wage Index rule is one means by which
CMS can create a data driven, methodologically transparent means to target potential bad
actors while halting the chilling effect on access to quality hospice care. We agree with CMS
that a lack of mix in diagnoses, high levels of non-hospice spending, high live discharge rates,
and substantial differentials in visits per week, especially skilled visits are metrics that can be
used to identify true outlier hospices for review.

As indicated in the rule and in the law, hospices may not discharge a patient at their discretion
even if the case may be costly or inconvenient for the hospice program. As shown in the data
presented, the 95" and even the 90 percentile for live discharges were drastically higher than
the 75% percentile and below.? This anomalous behavior carried across other categories of
concern to CMS --- hospices with live discharge rates above the 90* percentile had a lower
number of visits (in particular, skilled visits) per week, longer average lengths of stay, and higher
amounts of non-hospice spending.

2 Among the harms NPHI member hospices have experienced from relentless audit activity: 1) the displacement of
significant Medicare program dollars and provider time away from patient care due to the sheer volume of
administrative processing related to the voluminous record requests; 2) slow or withheld Medicare payments; 3)
indirect costs of staff deployment and distraction; and 4) legal fees. With the Medicare ALJ appeals process now,
effectively, not accessible in any timely way to Medicare providers, the harms described above are only amplified.

3 In the future, it would be useful if CMS could include the 80t percentile in its analyses in order to correspond
directly with the national, jurisdictional, and state 80" percentiles reported in the hospice PEPPER reports.
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NPHI has been and continues to be concerned about these utilization trends. What we see here
is CMS laying out

-for-

-for-

Medicare Payment and Access Commission. 2016. Chapter 11: Hospice Services. Report to Congress: Medicare
Payment Policy. Accessed June 14, 2016. http:/medpac.gov/documents/reports/chapter- -hospice -(march-
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